Employees in the New York City Fast Food Industry
Will No Longer be Considered “At-Will”

tionship, absent an agreement to the contrary,

has always been “At-Will,” which means the em-
ployer or employee can terminate the relationship
at any time for any reason, with or without cause.
Sabetay v. Sterling Drug, Inc, 69 N.Y2d 329
(1987).

However, on January 5, 2021, The New York City
Council enacted two bills which effectively ended
"at will' employment for employees in the New York
City fast food industry. The new laws, which are ef-
fective 180 days following enactment, prohibit em-
ployers in the NYC fast food industry from
terminating an employee, other than for "Just Cause"
or for "Bona Fide Economic Reasons” explained as
follows: 1) “Just Cause:” New York City Council Bill,
Int. No. 1415-A prohibits fast food industry employers
in NYC from terminating an employee's employment,
following a 30-day probationary period, or reduce
their weekly hours by more than 15% without "Just
Cause," defined as: "failure to satisfactorily perform
job duties or misconduct that is demonstrably and
materially harmful to the fast food employer's legit-
imate business interests." The law details several fac-
tors used to determine whether an employee was
terminated for Just Cause. Such factors include:
whether the employee violated the employer's poli-
cies; the employee's knowledge of the applicable
rule/policy prior to any incident occurring, training
provided to the employee, whether an adequate in-
vestigation was conducted and whether progressive
discipline was reasonably applied. Notably, absent

I n the State of New York, an employment rela-
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egregious conduct by the employee, a termination
will not be considered to be for Just Cause unless
the employer has a pre-established written policy on
progressive discipline and can demonstrate that it
is reasonable and was properly applied. A progres-
sive discipline policy will be deemed unreasonable
if employers rely upon discipline issued over a year
prior to the termination of the employee’s employ-
ment. Employers must provide the employee, within
five days of termination, a written explanation of all
the reasons for termination. Reasons for termination
not contained in the writing will not be considered
by a court or agency, if the employees challenges
the legality of the employer's decision.

2) "Bona Fide Economic Reasons:” New York
City Council Bill, Int. No. 1396-A permits fast food
industry employers to terminate an employee or re-
duce their weekly hours by more than 15% for "Bona
Fide Economic Reasons" which is defined as "the
full or partial closing of operations or technological
or organizational changes to the business in re-
sponse to the reduction in volume of production,
sales or profit." An employer's decision to terminate
an employee based on Bona Fide Economic Rea-
sons must be supported by the employer's business
records. If the employer does possess a Bona Fide
Economic Reason for terminating employees, em-
ployees must be terminated "in reverse order of sen-
iority." In addition, an employer may not hire a new
employee or increase a current employee's hours
unless the employer first makes a reasonable effort
to reinstate any employees terminated for economic

reasons within the prior 12 month period.

Aggrieved employees may bring a civil action for
discharges in violation of these bills or, after January
1, 2022, may bring an arbitration proceeding. Em-
ployers bare the burden of proving that the termina-
tion was for Just Cause or for Bona Fide Economic
Reasons. If the employer fails to do so, the em-
ployee may be reinstated, awarded backpay, reason-
able attorneys’ fees and punitive damages. The
employer may also be assessed civil penalties.

It is imperative that fast food industry employers
in NYC consult with counsel and create/modify ap-
plicable polices. Affected employers should ensure
that they closely manage employees during the first
30 days of their employment when the employment
relationship is still “atwill” because terminating an
employee for performance reasons becomes much
more difficult following the probationary period. In
addition, Employers should create/revise their pro-
gressive discipline policy and train all managers to
ensure compliance with these laws.

Moty Youhovich
Senior Assoclate
Lieb at Law, P.C.

Morty Yankovich is a Senior
Assaciate at Lieb at Law,
BC. practicing in the areas
of Emplyment, Real Estate and

Corpoate Law. He can be reached at
Morty@Liebatlaw.com

Interested in a
leadership position?

The Nominating Committee is now seeking
candidates for leadership positions, 1.e., Presi-
dent, President Elect, First and Second Vice Pres-
idents; Treasurer, Secretary and four Directors
with terms expliring 2023.

*...No member shall be eligible for election
to the Board of Directors who has not been an
“Active Member” of the Association for at least
five years and a member of a committes, task
force, recognized foundation of the association,
an officer of the Suffolk Academy of Law, or any
combination thereof, for at least four years

during such period.”

If you are interested and wiling to
assume an active role in your professional
association and its activities, email your
résumé today.

The Nominating Committee is looking for a
broad range of candidates that exemplify:

= Service to the Bar
= Commitment to the Bar and related activities
= Consistent desire to be active in the SCBA

= Leadership potential

Email your notice of interest to
jane@scba.org
ASAP!
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